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FURTHER TERMS OF SALE Exciting Habitats Limited b  
 

21.0 Deposit 
 

21.1 
 

(a) 10% of the purchase price immediately upon execution of the Agreement (time being 

of the essence). 
 

(b)  

solicitor is advised by the Vendor or its solicitor that a search copy (as defined by 

section 60 of the Land Transfer Act 2017 of the Record of Title to the Property is 

available and before early access is given and taken pursuant to clause 35 (time 

being of the essence). 
 

The Parties acknowledge that a deposit of 20% of the purchase price is fair and reasonable in 

the circumstances, given the inherent risks incurred by the Vendor arising from the granting 

of early access for construction (clause 35 following). 
 

(c) If the deposit or any part of the deposit is not paid within two (2) working days of the due 

date, then the Vendor may cancel this Agreement without notice by serving a notice of 

 

21.2  The deposit  

interest bearing deposit in the trust account of Castle Brown, Solicitors, Auckland (reference: Lot xxxx 

Scott) who shall hold the deposits as stakeholder until one of the following events occurs: 
 

(a) settlement is effected; or 
 

(b) settlement is overdue solely by reason of default by the purchaser; or 
 

(c) this agreement is validly cancelled by a party. 
 

. 
 

21.3 The Stakeholder will not be liable to any party by reason of any delay in investing the deposit or any 

part of the deposit or any failure of the bank, or any cost deducted by the bank for handling the 

deposit or any interest thereon. 

 

22.0 Title 
 

22.1 The Purchaser acknowledges that a separate record of title for the property has not yet issued. 
 

22.2 The Vendor shall as soon as practicable after the issue of all consents required to obtain a separate 

Certificate of Title for the property and at the vendor’s cost carry out all works (including 

development works) necessary to subdivide the Vendor’s land comprised in Lot 3 DP89750, being 

RT NA 46D/810 (“the Development”). The Vendor will also use its best endeavours to have the Plan 

of Subdivision deposited at LINZ as soon as reasonable practicable to create a separate computer 

freehold register for the property. 
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22.3   

Plan”) is a preliminary plan subject to approval by the Territorial Authority, LINZ and other 

regulatory authorities and if required by them or considered reasonably necessary or desirable by 

the Vendor then the plan may be amended by the Vendor. 
 

23.0 Encumbrances, Easements and Land Covenants 
 

23.1 The property is sold subject to any building line and/or height restriction and easement shown on the 

Plan and on the covenants attached as Schedule A, all existing encumbrances, restrictions, easements 

and drainage rights and to any further encumbrances, restrictions, easement or drainage rights that 

may be required by the Vendor, the terms of the Consent or any other statutory body in relation to or 

in respect of the subdivision and the Purchaser agrees to purchase the property and to take title 

subject to all such encumbrances, restrictions, easements and drainage rights. 
 

23.2 The Purchaser acknowledges that the Lots on the Plan will be subject to land covenants applicable to 

and for the benefit of Lots in the subdivision as the Vendor stipulates. 
 

23.3 The Vendor will create land covenants so as to run with the property and to bind the Purchasers and 

all subsequent registered proprietors. The Vendor may make the covenants appurtenant only to any 

one or more of the said lots as the Vendor shall decide and notwithstanding this, the Purchaser shall 

not be entitled to require the Vendor to make the covenants of any other Purchaser appurtenant to 

the property or to call upon the Vendor to enforce the covenants against any other Purchaser. The 

land covenants shall generally be in the form attached as Schedule A. However, the Vendor reserves 

the right to make amendments and adjustments to the covenants as it deems necessary or desirable. 
 

23.4 The Purchaser acknowledges that the Lots on the Plan will be subject to any consent notice to be 

issued by Auckland Council. The Purchaser shall not be entitled to object or requisition in respect of 

any matters contained in any said consent notice or notices. 

 

24.0 Measurements 
 

24.1 All measurements and areas shown on the Plan are or may be approximations and are subject to any 

surveyor and Land Information New Zealand and neither the Vendor nor the Purchaser will be 

entitled to bring a claim whatsoever against the other based on any such variation of measurements, 

nor will either party be entitled to claim any compensation, damages, set off or make any objection or 

requisition based on such variation except where the area of the property as indicated on the Plan 

and the final measured area of the property (both being calculated in accordance with the same 

method of measurement and by a registered surveyor) differ by more than 5%. 
 

24.2 In the event that the final measured area is less than 95% of the area of the property indicated on the 

Plan the purchase price shall be reduced by an amount calculated by multiplying the difference 

between the actual area of the property and the 95% of the area of the property (as indicated on the 

Plan) with the rate per square metre payable in terms of this agreement. By way of example only if 

the actual area of the property is 90% of the area indicated on the Plan the purchase price will be 

reduce for 5% of the area multiplied by the rate per square metre. 
 

24.3 In the event that the final measured area is more than 105% of the area of the property indicated on 

the Plan the purchase price shall be increased by an amount calculated by multiplying the difference 

between the actual area of the property and the 105% of the area of the property (as indicated on the 

Plan) with the rate per square metre payable in terms of this agreement. By way of example only if 
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the actually area of the property is 110% of the area indicated on the Plan the purchase price will 

increase for 5% of the area multiplied by the rate per square metre. 
 

25.0 Time for Completion 
 

25.1 The Vendor gives no warranty to the Purchaser as to when the plan will be deposited with LINZ, nor 

as to when the Purchaser will be able to register a transfer instrument of the property to the 

Purchaser. The Purchaser acknowledges that time shall not be of the essence in regards to the issue 

of separate computer freehold registers. 
 

26.0 Settlement Date 
 

26.1  
advised by the Vendor or its solicitor that a search copy (as defined by section 60 of the Land 

Transfer Act 2017) of the Record of Title to the Property is available. The Purchaser shall start to pay 

interest at the rate of 15% per annum on a daily basis on the unpaid balance of the purchase price 

from the date the Purchaser’s solicitor is advised by the Vendor or its solicitor that a search copy (as 

defined by section 60 of the Land Transfer Act 2017) of the Record of Title to the Property is 

available, such interest to be paid to the Vendor on the Settlement Date. 
 

26.2 Should the Vendor  

a search copy (as defined by section 60 of the Land Transfer Act 2017) of the Record of Title to the 

property is available by 28 May 2024 then either party may cancel the agreement by giving written 

notice to the other party notifying them that the Agreement is now terminated. Provided however 

that in the event that the Vendor has submitted the survey plan for approval to LINZ, the vendor may, 

at its sole discretion, prior to 28 May 2024, notify the Purchaser that the time for satisfaction of this 

condition has been extended for up to a further twelve (12) months. If the Purchaser has not issued a 

notice of cancellation under this clause on or before the date seven (7) working days after and 

deemed to have been waived by the Purchaser. 
 

27.0 No Caveat and No Warranty 
 

27.1 The Purchaser will not at any time prior to the date of possession lodge any caveat pursuant to the 

provisions of the Land Transfer Act 1952 against the tittle to the land of which the property forms 

 

 

and lawful attorney to make, execute and register in the name of the Purchaser and on the 

s, withdrawals, documents, papers and to do any other act or 

thing which the vendor deems necessary or expedient to have such caveat removed from the said 

title or otherwise complete the subdivision. The Purchaser hereby agrees that the production of this 

agreement to the District Land Registrar shall be sufficient evidence of the appointment of the 

Vendor’s representative as the attorney of the Purchaser for any such purpose. 

 

27.2 Nowithstanding clause 27.1 above, the Purchaser shall immediately withdraw any caveat lodged by 

the Purchaser against the tittle to the land of which the property forms part upon being requested in 

writing to do so by the Vendor. 
 

27.3 Should the Purchaser lodge a caveat against the title to the land of which the property forms part, the 

Purchaser shall be liable for all costs incurred by the Vendor in connection with the removal of the 

caveat and all costs and expenses incurred directly or indirectly by any consequent delay in deposit of 

property forms part. 
 

27.4        Without prejudice to the Purchaser’s obligations to clauses 27.1, 27.2 and 27.3 above, should the 

purchaser lodge a caveat against the title to the land of which the property forms part, the Vendor 
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Purchaser and in such event all monies paid by the Purchaser to the Vendor will be forfeited 

to the Vendor. 

27.5 The Purchaser acknowledges that he/she has inspected the property and that he/she 

purchases the same solely in reliance upon his/her own judgment and not upon any 

representation or warranty made by the Vendor or agent of the Vendor. 

28.0 Watercare Infrastructure Growth Charge 
 

28.1 The Purchaser acknowledges and agrees that they will be responsible for the 

Watercare Infrastructure Growth Charge and/or any other Watercare connection 

charges. 

29.0 Accruals Clause 
 

29.1 For the purposes of the financial arrangements rules of the Income Tax Act 2007, the 

parties agree that: 

(a) the purchase price (plus GST, if any), adjusted in accordance with any provision of 

this Agreement, is the lowest price (within the meaning of section EW 32(3) of the 

Income Tax Act 2007) that they would have agreed for the sale and purchase of 

the property   

payment would have been 

required in full at the time the first right in the contracted property (being the 

Property) was transferred; 

(b) the Lowest Price is the value of the Property; and 
 

(c) they will compute their taxable income for the relevant period on the basis that the 

purchase price includes no capitalized interest and they will file their tax returns 

accordingly. 

30.0 Conditions 
 

30.1 This Agreement is conditional on the Vendor confirming that the Development is financially 
 

all respects and in 

its sole discretion by 30 September 2022. This clause is inserted for the sole benefit of the 

Vendor. 

31.0 Obligations 
 

31.1 Where the Purchaser is an entity other than a natural person, the natural person or persons 

signing this Agreement on behalf of the Purchaser  person or in 

consideration of the Vendor entering into this Agreement at the request of the Purchaser, 

unconditionally and irrevocably guarantee to the Vendor the due and punctual performance 

of all the obligations of the Purchaser under this Agreement. The liability of the person or 

persons under this guarantee constitutes a principal obligation of that person or 

persons and that liability is not relieved or in any way affected in a manner 

prejudicial to the Vendor by any granting of time, waiver or forbearance to sue by 

the Vendor or by any other act, omission, matter, circumstance or thing whereby 

the guarantor as a surety only would, but for the provisions of this clause, have 

been released from liability. 
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31.2 Where the Purchaser is the sole trustee of a Trust and signing the Agreement on behalf of that 
Trust and the sole trustee is a limited liability trustee of that Trust pursuant to clause 16 of 
this Agreement, then either: 

 

(a) the natural person or persons signing this Agreement on behalf of the Purchaser, or 
(b) The person named as Guarantor in this Agreement 

 
shall guarantee the Purchaser's obligations in accordance with clause 31.1 above, notwithstanding 
the provisions of clause 16 hereof. 

 
The Vendor shall be entitled to request satisfactory evidence of the status of the trustee Purchasers and 
if the satisfactory evidence is not provided to the Vendor within 5 working days of being requested, 
the Purchaser shall be deemed to be in default of this Agreement. 

 

31.3       The person or persons indemnify the Vendor from and against any loss, claim, demand, cost,   

action or proceeding whatsoever which the Vendor may incur or suffer resulting from default by the 

Purchaser in compliance with any of the obligations of the Purchaser under this Agreement. 

 

31.4 No release, delay or other indulgence given by the Vendor to the Purchaser or other alteration in the 

terms of this Agreement or any other thing by which the person or persons would have been released if 

the person or persons had been a surety only will release, prejudice or affect the liability of the 

guarantor as guarantor or indemnifier. 
 

31.5 The person or persons acknowledge that they have signed this agreement both in their capacity as 

properly authorized parties of the Purchaser and in a personal capacity as a guarantor. 

 

32.0 Purchaser Warranty 
 

32.1 The Purchaser warrants that they are a New Zealand citizen or Permanent Resident. 
 
 

33.0 Assignment and Restriction on Resale 
 

33.1 The Purchaser shall not, sell, assign, nominate, transfer, mortgage or otherwise dispose of or alienate 

the benefit of this Agreement, without first obtaining the prior written consent of the Vendor, which 

consent may be given or withheld by the Vendor at its sole discretion. 
 

33.2 If the Vendor consents to the sale, assignment, nomination, transfer, mortgage, disposal of, or 

r 

under this Agreement by the Purchaser, and subject to any other conditions of consent specified by 

pursuant to which the assignee, transferee or disposee covenants with the Vendor that the assignee, 

transferee or disposee is bound by the provisions contained or implied in this Agreement and on the 

part of the Purchaser to be observed and performed provided however that the Purchaser executing 

this Agreement shall at all times remain liable for all obligations on the part of the Purchaser 

 

relation to these matters. 
 

33.3 The Purchaser must not advertise the Unit as available for sale by any means whatsoever without first 

obtaining the prior written consent of the Vendor. The Purchaser acknowledges that any such 

advertisement may jeopardize the sales programme of the Vendor and as a result it likely to cause 

loss to the Vendor. 

 

33.4 The Vendor shall be free to assign, transfer or otherwise dispose of or alienate the benefit of this 

Agreement to a third party on such terms and conditions as it thinks fit provided such assignee, 

transferee or disposee agrees to be bound by the obligations on the part of the Vendor pursuant to 

this Agreement. 
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34.0 Nature of the Development 
 

34.1 The Purchase acknowledges: 
 

(a) the Development is part of the Scott Road Precinct Plan which is part of the Auckland Council 
 

 

 
(b) Development of lots within the Development (including the property) must be in accordance 

with the Urban Design Statement & Framework Plan prepared by Holistic Urban 

Environment Limited on behalf of the Vendor, the Resource Consent or any new resource 

consent or variation of the Resource Consent pursuant to section 127 of the Resource 

Management Act 1991 (or any act passed in substitution) obtained by the Vendor. 

 
35.0 Early Access for Construction 

 

35.1  

defined by section 60 of the Land Transfer Act 2017) of the Record of Title to the Property is available, 

the Purchaser shall be entitled to physical possession (not legal possession) of the Property  

 with the construction of a dwelling house on the Property at 

th  

and to confirm the construction works comply with the land covenants (see Schedule B). As from the 

Physical Possession Date and until the Settlement Date or the amended settlement date (see clause 

36.1 following) as the case may be, the Purchaser shall be regarded as a Licensee who has a licence to 

occupy, revoc  

Licence  
 

35.2 Further Access by Vendor When Early Access is Taken by Purchaser 

 

 The Vendor, the Vendor’s surveyors, agents, consultants, engineers, contractors, sub-contractors, 

employees or any of them shall have the right to enter the Property at all times with such plant, 

machinery, vehicles and equipment and to do such work as shall in the opinion of the Vendor be 

necessary or desirable to complete the Development. Without limiting the generality of the foregoing 

 

(a) prior to settlement to erect, install and construct any utilities and services including light 

transformer junction box or other installation necessary or desirable for the reticulated 

utilities and services; 

(b) prior to settlement to carry out any other act, matter, work or thing that may in the sole 

discretion of the Vendor be necessary or desirable or to complete the Development in 

accordance with all regulatory requirements; 

(c) at any time prior to or following settlement enter onto the Property to complete or 

maintain any landscaping, planting or other requirements of the resource consent issued 

by any Relevant Authority. 
 

35.3 The Purchaser shall be responsible for payment of all outgoings for the Property from the Physical 

Possession Date to the Settlement Date or the amended settlement date (as the case may be). All 

outgoings shall be apportioned from the Physical Possession Date on Settlement. 

 

35.4 The Purchaser shall not commence any construction work for a dwelling on the Property before the 

building consent for the dwelling is obtained. 
 

35.5 The Purchaser undertakes that all building works will be fully insured before any works to the 

Property commence. 
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35.6 All construction works carried out on the Property shall comply in all respects with the land covenants 

(see Schedule A). 
 

35.7 All damage to improvements in the Development outside of the Property caused by the Purchaser, its 

agents, employees, contractors or invitees including but not limited to footpaths, roads, street lamps 

or the rain gardens  

so shall entitle the Vendor to estimate the reasonable cost of rectification of the damage and to add 

such sum to the purchase price. 
 

35.8 If the Purchaser is unable to settle the purchase in accordance with the provisions of this Agreement, 

the Purchaser and/or its solicitor. Upon receipt of the Revocation Notice of the Licence: 
 

35.8.1 the Licence shall immediately (time being of the essence) be at an end and the 

Purchaser must immediately (time being of the essence) vacate the Property; 
 

35.8.2 the ownership of all the improvements made to the Property (except the 

in the Vendor for the consideration of one dollar (receipt of which is hereby 

acknowledged) and no other compensation shall be payable to the 

 

except as provided in clause 35.8 herein; and 
 

35.8.3 the Purchaser shall within 7 days from the date of the  Revocatio  

does not remove his/her personal belongings from the Property within the Removal 

Period, the Purchaser shall be responsible for, and shall indemnify the Vendor 

 

personal belongings from the Property. 
 

35.9 If on the date of the Revocation Notice, the Purchaser has obtained a Code Compliance Certificate for 

the dwelling constructed on the Property, the Vendor agrees that upon revocation of the Licence, the 

Vendor will put the Property on the market and on settlement of such sale, the Vendor will, after 

retaining a sum equivalent to the balance of the purchase price payable by the Purchaser under this 

contract, penalty interest and all costs incurred by the Vendor to facilitate the sale including but not 

 nominated bank account. The Vendor shall have absolute and 

unfettered discretion in determining the selling price of the Property. 
 

36.0 Special conditions prevail 
 

36.1 Where there is any conflict in the interpretation or application of these special conditions with the 

general conditions of sale then the relevant special condition appearing in these special conditions 

shall prevail 
 

37.0 Entire Agreement 
 

37.1 This Agreement constitutes the entire agreement between the parties and no earlier representation, 

warranty or agreement in relation to any matter dealt with in this Agreement has any force or effect 

from the date of this Agreement. 
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Castle Brown

Colin William Girven

c.girven@castlebrown.co.nz

09 3077054
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